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The matter presently before the court arises upon the goped of Heartland Bank, N.A., from the
order of the bankruptcy court granting summeary judgment infavor of KimbleA. and SharyeL.. Cohn. We
previoudy ordered the partiesto brief theissue of this court’ sjurisdiction in light of the fact thet the order
gppeded from did not digpose of dl of the counts contained in the adversary complant nor a pending
cross-cdlamand, thus, did not gppear to condtituteafind order. Thepartiesresponded that, after thenatice
of gpped wasfiled, the remaining two counts of the complaint were dismissed without prgudice. They
further agread that the order granting summary judgment essentialy decided thepending cross-dam. Thus,
the parties asserted thet the order on gpped was, infact, find. For the reasons sated below, we disagree
and dismissfor lack of jurisdiction.

I. Background
The underlying drcumstances giving rise to this goped originate from alegd digoute between the
Debtors, James and Nod Dwyer (“ Debtors’), and Kimble and Sherrye Cohn (“Cohns’). On June 14,
1996, a Missouri state court entered judgment in favor of the Cohns and againgt the Debtors.  The
judgment was basad upon a jury verdict, which found both of the Debtors lidble but assessad damages
0ldy againgt James Dwyer. Thus, the date court entered judgment againg James Dwyer in the amount
of the jury’ sassessment and againgt Nod Dwyer in the amount of $0. Both Sides gppeded thejudgmert,
and the Missouri Court of Appeds ultimately issued an opinion directing the trid court to enter judgment
jointly and severdly againg both Debotors. On January 6, 1998, whileamation for rehearing was pending,
the Cohnsfiled anatice of lis pendens againg the Debtors resdence. The natice provided that “if the
opinion of the Court of Appeds becomesfind or is &firmed in the Supreme Court, the Circuit Court will
enter ajudgment againg both [Debtorg), jointly, congstent with the aforesaid opinion, and the judgment
will, under Missouri law, become alien agang al property owned jointly by JamesJ. Dwyer and Nod D.

Dwyer in . Louis County, induding [Debtors resdence).”

Mearwhile, Debtors gpplied to Appelant Heartland Bank (“Appdlant”) for a $60,000 second
mortgage onthar resdence. The Debtorsreveded thefallowing about the digoute with the Cohnsin their
goplication for the loan:

Unsatiffied judgment againgt James Dwyer in the amount of $291,710.24 in favor of
Kimble A. Cohn& SherryeL. Cohn (July 1996). Thisjudgment resultsfrom daimsmede
in connection of afaled red edate project in which Mr. Cohn and Mr. Dwyer were co-

geneard patners. Matter under gpped.



Despite thisinformation, Appdlant agresd to go forward with the loan. The Debtors executed the loan
documentson January 8, 1998, and Appe lant disbursed the proceeds on Jenuary 13. Appd lant recorded
its mortgege on January 15, 1998.

On March 4, 1998, fallowing the denid of both the maotion for renearing and asubsequent motion
to trandfer the case to the Missouri Supreme Court, the Court of Apped's issued its mandete to the trid
court. Onthesame day, thetrid court entered judgment againg Nod Dwyer. The judgment Sated thet
it was deemed entered as of June 14, 1996, which was the date of the origind judgment. Pursuant to
Missouri law, the judgment cregted alien in favor of the Cohnson dl of the redl property of the Debtors,
induding their resdence

The Debtors filed a petition under Chapter 7 of the Bankruptcy Code on June 2, 1998. Soon
theredfter, they commenced an adversary procesding that, initsfirgt count, sought to determinethevaidity,
priority, and extent of the liens on the Debtors resdence. Thepriority between the Cohns judgment lien
and the Appdlant’'s mortgege was in digoute due to the timing surrounding the filing of the natice of lis
pendens, therecording of the Appdlant’ slien, and the entry of thejudgment. The remaining counts of the
complaint sought dameages from the Cohns for dander of title and sought to avoid the judgment lien as
impairing thair homestead exemption. The Cohns filed a cross-dam againg the Appdlant seeking a
declarationthet their judgment lien was superior to Appdlant' smortgege. The Cohnsand Appdlant filed
cross-moations for summary judgment with respect to thefirgt count of thecomplaint. Thebankruptcy court
granted the Cohns mation for summary judgment, finding thet their judgment lien was superior to the
mortgage held by Appdlant. Following the filing of the present gpped, the remaining counts of the
complaint were dismissed without prgudice. The bankruptcy court has never issued an order for entry of
judgment nor has the derk entered judgment pursuant to Federal Rule of Bankruptcy Procedure 9021.
The cross-dam, while goparently decided by the motion for summary judgment, remains pending.

Il. Discusson
Aswith dl gopelae courts, we have an obligation to examine our own jurisdiction.  Wahs v.
Kenkd (InreWahs), 229 B.R. 187, 189 (B.A.P. 8th Cir. 1999). This court has jurisdiction over find
judgments, orders, and decrees and, with leave of the court, interlocutory ordersand decrees. 28 U.S.C.
§ 158(a) (1994). To conditute afina order, there must be some dear and unequivocd manifestation by
the bankruptcy court of its bdlief that the decison made, so far asthe court isconcerned, isthe end of the
cae. Minnesotav. Kaman W. Abrams Metds Inc., 155 F.3d 1019, 1023 (8th Cir. 1998); Goodwin




v. United States, 67 F.3d 149, 151 (8th Cir. 1995). Federd Ruleof Bankruptcy Procedure 9021 requires
the derk to enter judgment in asgparate document immediatdy after the bankruptcy court hasreached a
decison. Inan adversary proceeding, the judgment entered by the derk is the document that Sgndsthe
end of the case.

Federd Rule of Bankruptcy Procedure 7054(b) provides

When more than one daim for rdlief is presented in an action,

whether asadam, counterdam, cross-dam, or third-party

dam, or when multiple parties are involved, the court may direct

the entry of afind judgment asto one or more but fewer than dl

of the dams or parties only upon the express determingtion thet

thereis no just reason for dday and upon an express direction

for the entry of judgment. In the absence of such determination

and direction, any order or other form of decison, however

desgnated, which adjudicates fewer than dl thedamsor the

rights and lighilities of fewer then dl the parties hdl not terminate

the action asto any of thedams or parties, and the order or

other form of decison is subject to revison & any time before

the entry of judgment adjudicating dl the daims and the rights and

ligbilities of dl the parties
Fed. R. Bankr. P. 7054(b). Becausethisadversary proceading presented threedaimsand across-dam,
the provisons of Rule 7054(b) regarding findity goply. The mgority of drcuit courts have ruled that,
despite the more lenient andards of findity in bankruptcy, any order granting partid digoostion of an
adversary proceading is not find in the absence of drict compliance with Rule 7054(b). Dzikowski v.
Boomer' sSports& Recredtion Center, Inc. (InreBocaArena, Inc.), 184 F.3d 1285, 1286-87 (11th Cir.
1999); MillersCove Energy Co. v. Moore (In re Millers Cove Energy Co.), 128 F.3d 449, 452 (6th Cir.
1997); LTV Sed Co. v. United Mine Workers (In re Chateaugay Corp.), 922 F.2d 86, 90 (2d Cir.
1990); Ademen v. Fourth Nat'| Bank & Trugt Co. (In re Durahility, Inc.), 893 F.2d 264, 265-66 (10th
Cir. 1990); Committeeof Unsscured Creditorsv. Interfirst Bank (InreWood & Lockers Inc.), 868 F.2d
139, 143 (5th Cir. 1989); Walther v. King City Trandt Mix, Inc. (In re King City Trangt Mix, Inc.), 738
F.2d 1065, 1066-67 (9th Cir. 1984). We agree with this pogtion.

We mug, therefore, determine whether the bankruptcy court complied with Rule 7054(b). The
EighthCircuit hashdd that, "[dIthough it is somewhat undear what form the certification under Rule 54(b)
should teke, both the court's direction and determination must be goparent and there should be no doulbt



astothe ... court'sintention to catify. . . . Accordingly, when ather dement is absent, even if only
because of overgght or afallure to gppreciate that the case is one that is within Rule 54(b), an goped
should bedismissed.” Sargent v. Johnson, 521 F.2d 1260, 1263 n.4 (8th Cir. 1975). Inthiscass itis
goparent from the bankruptcy court's order thet it was directing the entry of judgment when it Sated,
“[Judgment on Count | of this Complaint is entered in favor of the Cohns and againg the Plaintiffs and
agand the Bank." However, there is no indication from the court thet it made a determination as to
whether there was any jud reason for dday. Therefore, because the bankruptcy court’s order did not
meketherequired directionand determination under thisrule, the derk could not enter judgment pursuant
to Rule 9021, and the order was not find when the natice of gpped wasfiled.

The parties assart that this procedurd problem was cured when the remaining two counts of the
complant were subseguently dismissed. The partiesare correct thet the dismissd of the remaining counts
of acomplant without prgudice may, under certain circumdtances, creete the requisite findity for apped.
See Gredat Rivers Coop. v. Farmland Indus, Inc., 198 F.3d 685, 688-89 (8th Cir. 1999) (finding a
judgment thet dismissad complaintinitsentirety to befina even though the countsthat remained efter partid
summaryjudgment weredismissed soldly to dlow the goped to proceed). Inthe present gpped, however,
the bankruptcy court has never ordered entry of judgment or in any respect indicated thet the adversary
proceading had cometo anend. The order that comes dosest to qualifying asfind isthe order dismissng
Counts 11 and Il of the complaint, but that, too, isinauffident.!  See Cheng v. Commissoner, 878 F.2d
306, 310 (9th Cir. 1989) (“[A]n order must conclusvey terminate the litigation in order to be consdered
find; an order that may termingte the proceeding isinauffident.”).  Indeed, after Counts|l and 111 of the
complaint weredismissad, the bankruptcy court ordered thet the proceeding remain open pending afurther
announcement regarding the gatus of the cross-dam.  Although the parties agree that the cross-daim has

!Evenif thisjudgment did becomefind upon the dismissd of the remaining two counts of the
complant, such dismissd did not occur until after the notice of gpped wasfiled. Ingenerd, sucha
premature notice of gpped bars gopdlate jurisdiction and cannot be cured absent the filing of another
notice of gpped dfter the judgment becomesfind. Crossv. United States Postd Sarvice, 733 F.2d
1327, 1328 n. 1 (8th Cir. 1984); see dso Thomasv. Basham 931 F.2d 521, 523 (8th Cir. 1991).
But see Martinez v. Arrow Truck Sdes Inc., 865 F.2d 160, 161 (8th Cir. 1988) (an gpped can be
retroactively vdidated if the trid court subsequently mekes the required cartification under Rule 54(b)).




been decided and, from what we can discern from the docket,? they are correct, the bankruptcy court has
never explicitly decided that daim.® Furthermore, the derk has never entered judgment pursuant to Rule
9021.

Evenif the order digmissng the remaning countswas afind order, we are not convinced thet the
metter is properly before this court. An order issued pursuant to Fed. R. Bankr. P. 7041(8)(2) thet
dismisss the remaining countsof acomplaint, but isaccompanied by theintent of thegppdlant torefilethe
complaint if the goped is successful, generdly condtitutes an abuse of discretion by the trid court. Greet
Rivers 198 F.3d at 690.* Such an order frudtrates the limitations of federd gppdlate jurisdiction and
dlows for impermissble piecemed gopeds. 1d. a 688, 690. Although there is no direct evidence, the
drcumgancesindicate that the dismissd of the remaining two counts of the complaint served only to pave
the way for another gpped. Itislikdy that thedismissed daimswill bereingated if the gpped issuccessul,
which could leed to further gppelaereview. We cannot condonethe use of adismissal without prgudice
to drcumvent the rules regarding interlocutory gppeds

Therefore, we turn to the question of whether to grant leavetofile an interlocutory goped. The
decisontogrant leaveto goped ispurdy discretionary. Moix-McNutt v. Coop (Inre Moix-McNuitt), 215
B.R. 405,408n.6 (B.A.P. 8th Cir. 1997). Wefind no reason, and the partieshave provided uswith none,
why this order cannot be reviewed effectively once the adversary proceeding has been completdly
terminated. Thus, we will not grant leave to hear this goped on an interlocutory beds

2|t appears that the Appdlant filed amation for summary judgment with respect to the Cohns
cross-clam, to which there was no immediate response. On November 18, 1998, the bankruptcy
court issued an order dating that the Cohns' moation for summeary judgment on Count | of the complaint
would be congdered aresponse to Appdlant’' s maotion for summeary judgment on the cross-daim.
Thus, while the order thet isthe basis of this gpped refers only to Count | of the complairt, it dso hed
the effect of denying the mation for summary judgment on the cross-dam.

*The difficuities we have encountered in determining whether the Appdlant hasfiled an apped
from afind order manifesly demondrate the importance of abtaining afind judgment prior tofiling a
notice of apped.

“See ds0 Orion Fin. Corp. v. American Foods Group, Inc., — F.3d —, 2000 WL 31712 (8th
Cir. 2000); Cheng v. Commissoner, 878 F.2d 306, 311 (9th Cir. 1989). Thesetwo cases hold that
the dipulation of ajudgment in order to fadlitate an otherwise interlocutory gpped, accompanied by the
intent to revigt the dtipulated issues if successful on gpped, isnot afind order.
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CONCLUSION
Accordingly, we dismiss this goped for lack of juridiction.

A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT



